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SUMMARY

Keywords: Unfair Practice, Evaluation Indices

|. Overview

o Although the domestic industries have been displaying the trend of economic
recovery since the global financial crisis in 2008, the difficulties in the industrial
industry has deepened due to the reduction in the government's SOC budget
and downturn in the construction economy.

o In the case of the public works, there have been frequent occurrences of
abuse of superior status of the ordering organization including application
of unfair aspects of special provisions and internal guidelines, coercing of
the unit price discussed in the event of changes in the design and unjustified
extension of construction period, etc.

o As the government has selected the eradication of corruption in bidding
and unfair trading by the public institutes as the key tasks of the tasks
to be executed in the innovation of the public sector in the [3-year plan
for economic innovation (2014)], there is a need to seek the means of
solving this issue.

o Therefore, there is a need to develop “unfair practices evaluation indices™ as
a device for the assessment of the types of the unfair practices that occur or
burden of cost and the extent of the unfairness of the ordering organization that

occur in the stage of execution and management of the public construction projects.
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Il. Concept and analysis of the current status of unfair practices
1. Establishment of the concepts

o Public Construction Project refers to the ‘projects ordered by the central
government, local autonomous governments (244 cities and gun (boroughs)
throughout the country) and public organizations with the exception of
the private sector among the construction investment projects in Korea.

o Unfair practice refers to the actions by one of the parties of the business
transaction that limit the freedom and is defined as follows by the Article
23 of the [Law on the monopoly regulation and fair trade].

— Actions that refuses the transaction unfairly or treating the other party
of the transaction by discriminating the said party

— Act of unfairly excluding the competitor

— Act of engaging in transaction with the other party by unfairly utilizing

one’s status under the transaction and etc.

2. Analysis of the current status

1) Current status of the public construction projects

o Public Construction Projects are displaying the trend of continuous reduction
with the exception of 2009 in which mega—scale SOC construction projects
including the 4-major—river refurbishment project, etc. increased.

0 The budget of the central government in the area of SOC has been reduced
continuously since 2009. In 2014, the budget was 23.3 trillion Won, which

is 4.3% reduction from the previous year
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The budget of the central government
(unit: Tril Won, %)

Year 2009 2010 2011 2012 2013 2014
SOC Budget 25.5 25.1 244 23.1 243 233
Rate of changes 24.4 -1.6 -2.8 -5.3 5.2 -4.3

% Source: Ministry of Strategy & Finance (2014)

2) Current status of law and system related to unfair practices

o Law on contract for public works: Law on contracts with the government
as one of the parties

0 Law on management of design and technology of construction works, and
registration of construction company: Basic Law on Construction Industry

o Law on the prevention of the abuse of market dominating status of the
business operator and concentration of economic strength: Law on monopoly

regulation and fair trade

lll. Cases of and questionnaire survey on unfair practices

1. Survey on the cases of unfair practices

o Operation of the guidelines of the internal manual

— Korea Expressway Corporation, regarding the cost incurred due to permits
and approvals or occurrence of civil petitions, has enacted and implementing
the policies on application of the unit price discussed at the time of design
changes, thereby reducing the scope of the subject of application of such
cost incurred.

o Non-reflection of the indirect cost of extension of construction period
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— Korea LH Corporation, for the purpose of avoiding the indirect cost the
extension of construction period, is applying the expediential method of
placing prolonged gap between the successive contracts of long—term
continuous construction works policies on application of the unit price
discussed at the time of design changes.

o Unfair cut in the cost of construction

— Korea Rail Network Authority is not acknowledging the cost incurred
in piling up by transporting to the temporary piling yard and the cost
of the land necessary in night tunnel construction works

o Cut in the value of the reduction in the new technology and technique

— Korea Water Resources Corporation is making cuts in the total cost of
construction by processing the proposal for new technology and new

construction technique of the construction company as errors in design.

2. Questionnaire survey on unfair practices

o In the questionnaire survey with 5—point scale questions on the presence
of having experienced unfair practices with the workers at construction
sites, the average score of the questions was 3.76, resulting in the analysis
that unfair practices are experienced on majority of the construction sites.

o Regarding the types of the public works in which unfair practices, it was
highest for the railroad with 45% and roads with 21%, and included other
areas such as water resources and subway, etc.

o Among the types of the unfair practices in the Public Construction Projects,
unfair aspects of special provisions was most frequent at 110, followed
by unfair instructions of the ordering organization at 103, legal and systematic

problem at 58 and etc.
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o The costs of the unfair practices that occurred was in the order of the
non-reflection of the additional cost of construction at 101, followed by
the failure to pay the indirect cost of the extension of construction period
at 78, passing on of the tasks to be executed by the ordering organization
at 62 and etc.

o The proportion of the ratio of the cost borne by the unfair practices for
each of the Public Construction Projects was 30% for the ratio in the range
of 3.0%~5.0%, 25% for the ratio in the range of 5.0%~10.0% and 20%
for the ratio in the range of 1.0%~3.0%.

0 The extent of refusal to bear the cost of unfair practices in the future was
54% for absolute refusal to bear the cost and 41% for bearing of the total
cost of construction in the range of 0.1%~1.0%, illustrating very high level

of refusal to bear the cost of unfair practices.

IV. Development of the evaluation indices related to unfair practices

0 The evaluation indices set with items that can represent the unfair practices
by analyzing the cases of and questionnaire survey on the unfair practices,
and analysis of the experts consultation meetings and cases in and out
of Korea, etc.

o For the formalization of the analyzed contents, the technique of Decision
Tree, which is “a method of quantitative analysis that categorizes the subjects
of the interest into several subgroups or executes prediction,” is utilized.

O The unfair practices that occur at the stage of construction and management
is the root, while the Nodes that forms the branches of the Decision Tree
technique are classified into the format, recognition and cost of unfair

practices at the
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— The formats of the unfair practices can be divided largely into 4 categories,
namely, the legal and systematic problems, unfair aspects of special
provisions, unfair acts and illegal actions.

— The cost aspect can be divided largely into 5 categories, namely,
non-reflection of the additional cost of construction, occurrence of
additional cost of management, cut in the cost of construction, passing
on of the cost and illegal actions.

— The aspect of the recognition unfair practices can be divided largely into
4 categories, namely, unfair aspects of special provisions, unfair instructions
(document and oral), refusal to accept documents and pointing out by

inspector, etc.

V. Policy implications

0 The evaluation indices are being developed as the practical means of
accomplishing the task of ‘Tmprovement of unfair practices” of the [Plans
for the pursuing of key policy tasks (2015)] of the Ministry of Land,
Infrastructure and Transportation and ‘Eradication of the unfair practices
of construction industry’ of the [3-year Plan for Economic Innovation
(2014)] of the current administration.

— Scheduled to be used in the ‘Survey on the actual status of the unfair
practices in the public construction projects of the Ministry of Land,
Infrastructure and Transportation” in the latter half of 2015

0 The evaluation indices can be used as a means of arbitration by the Dispute
Mediation Committee as well as for reconciliation of the dispute at the
construction sites between the relevant parties prior to the arbitrations or

litigation that incurs time and cost
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